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This article will explore how the video game industry has 
integrated itself into the framework of copyright law.2 This article will 
discuss how digital piracy and weak copyright laws abroad have shifted 
traditional video game pricing models to a free-to-play model, and how 
the mobile industry’s sudden growth and embrace of the free-to-play 
model has altered the video game landscape.3 
While the free-to-play model has become profitable and 
successful at curbing piracy, its sudden success has given rise to an 
                                                
1 J.D. Candidate 2017, Mitchell Hamline School of Law. The author would like to thank 
the Staff and Board of Cybaris® for their edits and invaluable feedback; specifically, 
Bryan Jarvis and Caitlin Kowalke. Many thanks to Valerie Hathaway-Kuehl, Professor 
Kenneth Port, Chad Pawlenty, John Pawlenty, and many other family and friends for 
their support.  
2 Infra Parts II & III.   
3 Infra Part II.B.4.  
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increase in copyright infringement suits. While creative fields have 
always borrowed from and built upon existing works, whether or not a 
game has been outright copied has not always been easy to determine. 
To date, courts have been hesitant to draw a bright-line rule. More 
recently, it is clear that courts are trying to strike a balance between 
preventing theft of ideas without limiting creativity. This, however, 
remains challenging, and the market should be allowed to find the 
equilibrium it had before the explosion of free-to-play games. 
 
I.  INTRODUCTION 
On October 27, 2015, Halo 5: Guardians was released on 
Microsoft’s video game console, the Xbox One. As a first-person 
shooter game, Halo 5: Guardians is the tenth game released in the best 
selling Halo video game series, which has sold over sixty-five million 
titles in the fourteen-year history of the series.4 In the first twenty-four 
hours, the release of Halo 5: Guardians generated the most revenue in 
franchise history, with over $400 million in worldwide sales.5 In terms 
of revenue generated, each release in the Halo series is the equivalent 
of a blockbuster film. The series has a deep fan base, with consumers 
spending $4.6 billion on Halo products over the last fourteen years.6  
The Halo series, however, is an aberration of current video 
game industry trends. Mobile gaming appears to be unstoppable: in 
2015, 85% of all mobile app revenue was generated by video games.7 
Video game console sales of both PlayStation 4 and Xbox One are 
lagging behind the previous generation.8 While console sales have 
slowed, there has been a rapid rise in popularity of the mobile video 
game market over the past decade, which is expected to grow 51% year 
                                                
4 Eddie Makuch, Halo Series Reaches 65 Million Units Sold, GAMESPOT (July 13, 2015), 
http://www.gamespot.com/articles/halo-series-reaches-65-million-units-sold/1100-
6428844. 
5 Erik Kain, ‘Halo 5’ Was the Biggest Launch in ‘Halo’ History, FORBES (Nov. 4, 2015), 
http://www.forbes.com/sites/erikkain/2015/11/04/halo-5-was-the-biggest-launch-in-halo-
history/#16c38e2052e5. 
6 Joshua Brustein, Can the Woman Behind Halo 5 Save the Xbox?, BLOOMBERG BUS. 
(Oct. 22, 2015), http://www.bloomberg.com/features/2015-halo-5-bonnie-ross/. 
7 Dean Takahashi, Mobile games hit $34.8B in 2015, taking 85% of all app revenues, 
VENTUREBEAT (Feb. 10, 2016), http://venturebeat.com/2016/02/10/mobile-games-hit-34-
8b-in-2015-taking-85-of-all-app-revenues/.  
8 ZhugeEX, Console Market Growth: Gen 7 Vs Gen 8 (USA), ZHUGEEX BLOG (Oct. 19, 
2015), https://zhugeex.com/2015/10/console-market-growth-gen-7-vs-gen-8-usa/. 
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over year in North America alone.9 Recently released mobile games 
have Super Bowl ads starring supermodels and famous actors.10  They 
are free to play and can be played any time from a mobile phone or 
through social networking sites like Facebook.  
The number of people who play free-to-play games is 
staggering. King Digital Entertainment, creator of the popular mobile 
game Candy Crush Saga, reported that 408 million people play Candy 
Crush every month,11 and these numbers are only likely to rise. Mobile 
gaming is predicted to control 42% of the gaming market by 2020.12  
 In November 2015, King Digital was purchased by video 
publisher Activision Blizzard for $5.9 billion.13 The acquisition was 
viewed by many as a way for Activision to make a move into the 
booming mobile video game market.14 More than 150 million 
Americans play video games.15 With an average age of thirty-five, 42% 
of video gamers play for at least three hours a week.16 In 2015, the 
global video game industry was projected to have revenue over $91 
billion.17 Of those total sales, China and the United States were 
                                                
9 John Gaudiosi, Mobile Game Revenues Set to Overtake Console Revenues in 2015, 
FORTUNE (Jan. 15, 2015, 10:56 AM), http://fortune.com/2015/01/15/mobile-console-
game-revenues-2015/.  
10 See Jeff Grubb, Watch Swimsuit Model Kate Upton’s Game of War Super Bowl Ad 
Right Here, VENTUREBEAT (Feb. 1, 2015, 4:05 PM), 
http://venturebeat.com/2015/02/01/watch-swimsuit-model-kate-uptons-game-of-war-
super-bowl-ad-right-here/; Jeff Grubb, Liam Neeson Stars in $9M Clash of Clans Super 
Bowl Commercial, VENTUREBEAT (Feb. 1, 2015, 5:50 PM), 
http://venturebeat.com/2015/02/01/liam-neeson-stars-in-9m-clash-of-clans-super-bowl-
commercial/. 
11 Matt Krantz, Candy Crush King IPO: $22.50, Trades Wednesday, USA TODAY (March 
25, 2014, 8:19 PM), http://www.usatoday.com/story/money/markets/2014/03/25/candy-
crush-king-ipo-price/6879681/. 
12 Dean Takahashi, Game-software Revenues to Grow from $90B to $115B by 2020, 
VENTUREBEAT (Jan. 25, 2016, 4:00 AM), http://venturebeat.com/2016/01/25/game-
software-revenues-expected-to-grow-from-90b-in-2016-to-115b-by-2020/. 
13 Michael J. de la Merced & Nick Wingfield, Bobby Kotick’s Activision Blizzard to Buy 
King Digital, Maker of Candy Crush, N.Y. TIMES (Nov. 2, 2015), 
http://www.nytimes.com/2015/11/03/business/dealbook/activision-blizzardto-buy-king-
digital-maker-of-candy-crush.html?_r=0. 
14 Chris Morris, Why Activision Spent $5.9 Billion on Candy Crush Creator King Digital, 
FORTUNE (Nov. 3, 2015, 6:30 AM), http://fortune.com/2015/11/03/activision-blizzard-
king-digital/. 
15 More than 150 Million Americans Play Video Games, ENT. SOFTWARE ASS’N. (Apr. 
14, 2015), http://www.theesa.com/article/150-million-americans-play-video-games/. 
16 Id.  
17 Brendan Sinclair, Gaming will hit $91.5 billion this year - Newzoo, 
GAMESINDUSTRY.BIZ (Apr. 22, 2015, 2:46 PM), 
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expected to spend a combined $44 billion on video games in 2015.18 
While there are still triple-A console releases like Halo and Call of 
Duty, the mobile video game industry is thriving, as 19% of all video 
game software sales were attributed to mobile games.19 
With this massive amount of global revenue, it is surprising to 
see that China, the largest purchaser of video games, also has one of the 
highest rates of piracy in the world.20 It should not be surprising to see 
that “[a]s games have become more and more complicated, so have the 
intellectual property (‘IP’) related issues.”21 While video games are a 
new and exciting frontier for the law, courts have often relied upon the 
black-letter law for determining legal outcomes. 
 
II. THE TROUBLE DEFINING VIDEO GAMES IN COPYRIGHT LAW 
Copyright law is grounded in the Constitution, providing 
authors and inventors with the “exclusive Right to their respective 
Writings and Discoveries.”22 Despite video games existing before 
1976, there is no mention of them in the Copyright Act of 1976.23 This 
is not to say that the Act was unprepared; 17 U.S.C. § 102 of the 
original 1976 Act established that intangible works could come under 
copyright protection.24 A 1980 amendment to the Copyright Act 
established that computer programs fell under the scope of the 
Copyright Act, defining a computer program as “a set of statements or 
instructions to be used directly or indirectly in a computer to bring 
                                                                                              
http://www.gamesindustry.biz/articles/2015-04-22-gaming-will-hit-usd91-5-billion-this-
year-newzoo. 
18 Jeff Grubb, Here Are the Countries that Make up Most of the $91.5B Global Gaming 
Business (Spoiler: China Rules), VENTUREBEAT, (Oct. 15, 2015, 11:30 AM), 
http://venturebeat.com/2015/10/15/here-are-the-countries-that-make-up-most-of-the-91-
5b-global-gaming-business-spoiler-china-rules/.   
19 Morris, supra note 14. 
20 Jiarui Liu, Copyright for Blockheads: An Empirical Study of Market Incentive and 
Intrinsic Motivation, 38 COLUM. J.L. & ARTS 467 (2015). 
21 Kyle Gross, Game On: The Rising Prevalence of Patent-Related Issues in the Video 
Game Industry, 12 SMU SCI. & TECH. L. REV. 243 (2009). 
22 U.S. CONST. art. 1, § 8, cl. 8. 
23 Joshua I. Miller, Unknown Futures and the Known Past: What Can Patent Learn from 
Copyright in the New Technological Age?, 21 ALB. L.J. SCI. & TECH. 1, 32–33 (2011). 
24 17 U.S.C. § 102(a) (2012). 
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about a certain result.”25 However, establishing whether or not a video 
game is copyrightable is no simple task.26  
Recognition of video games as copyrightable has been in place 
since the 1980s. In Midway Manufacturing Co. v. Artic International, 
Inc., the court directly addressed the dilemma of trying to figure out 
where exactly video games fit within the copyright spectrum.27 The 
problem, at least in the court’s view, was determining “whether the 
creative effort in playing a video game is enough like writing or 
painting to make each performance of a video game the work of the 
player and not the game’s inventor.”28 The court found that the creator 
of the game was entitled to copyright protection for what happened 
within their creation.29 At the same time, the court also concluded that, 
“the video game does not fit with complete ease the definition of 
derivative work.”30  
Because of the incompatibility of video games in the realm of 
copyright, even with the 1980 amendment, determining the boundaries 
of where video games fit within the Copyright Act illustrates what 
distinguishes intellectual property from real property.31 Video games 
are protected as intellectual property, rather than real property, because 
they contain both literal and non-literal elements.32 However, 
differentiating between those elements can be tricky because, as 
Thomas Hemnes once wrote, “[V]ideo games themselves are in many 
ways perversely unsuited to traditional forms of legal protection, 
particularly protection against copyright infringement.”33 And while 
video games do fall within the “audiovisual works” definition of the 
Copyright Act, this classification is somewhat of a difficult fit. 34 
                                                
25 Deborah F. Buckman, Annotation, Intellectual Property Rights in Video, Electronic, 
and Computer Games, 7 A.L.R. Fed. 2d 269 (2005). 
26 See 17 U.S.C. § 101 (2012). 
27 704 F.2d 1009, 1012 (7th Cir. 1983). 
28 Id. at 1011. 
29 Id. 
30 Id. at 1014. 
31 Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930) (“Nobody has 
ever been able to fix that boundary, and nobody ever can.”). 
32 Lilith Games (Shanghai) Co. Ltd. v. UCool, Inc., 2015 WL 5591612, at *5 (N.D. Cal. 
Sept. 23, 2015) (citing Miller v. Facebook, Inc., 2010 WL 2198204, at *4 (N.D. Cal. May 
28, 2010)). 
33 Thomas M. S. Hemnes, The Adaptation of Copyright Laws to Video Games, 131 U. PA. 
L. REV. 171 (1982). 
34 17 U.S.C. § 101 (2012) (“‘Audiovisual’ works are works that consist of a series of 
related images which are intrinsically intended to be shown by the use of machines, or 
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A modern video game series such as Call of Duty parallels the 
film industry with its realistic graphics, high production costs and 
values, and results (along with sales figures). Yet, while these games 
may look and sound like movies, the experience of a video game is 
quite different from watching a film.35 Mass entertainment like books, 
films, television, or music are separate and often individualized 
experiences. While it is possible for a person to become immersed in 
the world created on the page or screen, a video game is different.36 
Unlike in a film, the progression of a video game is guided by the 
player.37 While each game has a pre-set and linear story, the choices of 
the player have a significant impact on the duration of that story, as 
well as how it ends.  
Further complicating matters is a decades long debate 
concerning whether video games or computer software should even be 
copyrightable.38 These complications often make it easier for video 
games to be compared to movies.  For obvious reasons this comparison 
does not always work. As one court has stated: 
[T]o assume that computer programs are just one 
more new means of expression, like a filmed play, 
may be quite wrong. The “form”—the written source 
code or the menu structure depicted on the screen—
look hauntingly like the familiar stuff of copyright; 
but the “substance” probably has more to do with 
                                                                                              
devices such as projectors, viewers, or electronic equipment, together with accompanying 
sounds, if any, regardless of the nature of the material objects, such as films or tapes, in 
which the works are embodied.”).  
35 See generally, Irini A. Stamatoudi, Are Sophisticated Multimedia Works Comparable 
to Video Games?, 48 J. COPYRIGHT SOC’Y U.S.A. 467 (2001). Here, Stamatoudi looked 
to define a ‘multimedia work,’ which was a hybrid of an audiovisual work: “The mere 
inclusion of different kinds of expressions does not allow a work to qualify as a 
multimedia work. On top of that, these expressions have to be integrated. They have to be 
combined with each other to such an extent that any distinction or any attempt at 
distinguishing between the various expressions and elements initially included in the 
work is either impossible or makes no sense.” Id. at 469.  
36 See Michael A. Gunn, Silicon Knights v. Epic Games: When Intellectual Property Is 
Regrettable, 12 J. INTERNET L. 9, 9 (2015). 
37 Id. 
38 See generally, Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright 
in Books, Photocopies, and Computer Programs, 84 HARV. L. REV. 281, 347 (1970) (“In 
the face of this uncertain need it would seem unwise to extend copyright protection to 
virtually all computer programs . . . for such an extension may cause considerable 
harm.”); see also Stamatoudi, supra note 35, at 472 (“Video games were initially denied 
copyright protection altogether.”). 
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problems presented in patent law or, as already noted, 
in those rare cases where copyright law has 
confronted industrially useful expressions.39  
Even though some difficulty remains in determining where 
video games fall within the greater copyright ecosystem, there is some 
clarity. The producer of a video game has the exclusive right to sell and 
distribute his or her creation, like all copyright owners.40 If one 
infringes this exclusive right, the determination of infringement is 
guided by the same requirements for establishing copyright 
infringement as are used for all other types of works, which are best 
stated by the Court in Feist Publication, Inc. v. Rural Telephone 
Service Co.: “To establish infringement, two elements must be proven: 
(1) ownership of a valid copyright, and (2) copying of constituent 
elements of the work that are original.”41 Yet, a violation of rights is 
not easy to determine because of the infancy of the video game 
industry, the philosophical implications of gaming, and the unclear 
limits on copyright protection.  
Typically, there are three individual elements of a video game 
that can be copyrighted: the look and feel, the mechanics, and the art.42 
These elements have different tests to determine whether there has been 
a copyright violation. Unsurprisingly, there has been difficulty in 
adapting the law to new technology where there has been substantial 
innovative progress or a cultural shift. This, along with other flaws in 
the copyright system, has had a dramatic impact on the video game 
industry.  
 
A. Flaws in the Copyright System 
The Internet has broken down international borders causing 
some unique legal problems. “Because the Internet makes it extremely 
easy to engage in cross-border activities, it enables all Internet actors to 
engage in such activities, and even actors who are not versed in the 
                                                
39 Lotus Dev. Corp. v. Borland Int'l, Inc., 49 F.3d 807, 820 (1st Cir. 1995). 
40 17 U.S.C. § 106 (2012). 
41 Feist Publ’n, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991). 
42 Christopher Lunsford, Drawing a Line Between Idea and Expression in Videogame 
Copyright: The Evolution of Substantial Similarity for Videogame Clones, 18 INTELL. 
PROP. L. BULL. 87, 96–99 (2013). 
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intricacies of international copyright are exposed to cross-border 
dealings involving copyright issues.”43  
Digital technology empowers average consumers to 
make near-perfect copies of information products and 
distribute such copies globally with just a few clicks 
on their keyboards. Despite the potential for 
numerous non-infringing uses, many digital 
platforms such as peer-to-peer (P2P) networks have 
become a breeding ground for the infringing practice 
commonly called “file sharing,” for most users are 
primarily interested in exchanging copyrighted music 
and video files without due authorization.44  
The courts have been helpful in defining the law, but there has not been 
substantial progress made towards enforcing the law. While the famous 
Napster45 and Grokster46 anti-piracy cases received a great deal of 
media attention, they had little effect in stopping piracy. Now, video 
games are just as vulnerable to file-sharing theft as other media was at 
the time of Napster and Grokster. 
China, a major player in the video game industry, has the 
distinction of being both rampant with piracy and having the highest 
rate of copyright enforcement in the world.47 Four out of every five 
copyrighted works in the Chinese marketplace are potentially pirated. 
Due to the proportionally low rate of enforcement relative to the 
occurrences of piracy, the copyright system in China has been referred 
to as “copyright anarchy.”48 There are a few reasons for this. First, 
                                                
43 Marketa Trimble, The Multiplicity of Copyright Laws on the Internet, 25 FORDHAM 
INTELL. PROP. MEDIA & ENT. L.J. 339, 344 (discussing issues in great detail such as the 
organization, creation, and difficulties of creating an international copyright scheme).  
44 Jiarui Liu, Copyright Complements and Piracy-Induced Deadweight Loss, 90 IND. L.J. 
1011, 1020 (2015) (comparing video game consoles to a razor blade system, in that 
gaming consoles that play only a specific set of titles are similar to that of a razor only 
using a specific blade, and suggesting that this razor blade ecosystem creates profitability 
by keeping consumers within one specific ecosystem). 
45 See A&M Records, Inc. v. Napster, Inc., 284 F.3d 1091 (9th Cir. 2002). 
46 See Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913 (2005). 
47 Eric Priest, Copyright Extremophiles: Do Creative Industries Thrive or Just Survive in 
China's High-Piracy Environment?, 27 HARV. J.L. & TECH. 467, 474 (2014). 
48 Jiarui Liu, The Tough Reality of Copyright Piracy: A Case Study of the Music Industry 
in China, 27 CARDOZO ARTS & ENT. L.J. 621, 626 (2010). 
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China operates under a civil law system.49 Because there are no 
codified laws for copyright infringement in China, there has been a lack 
of uniform decisions.50 Second, China is a communist nation, and 
individual protections run contrary to collectivist ideals.51 This further 
complicates China’s piracy problem.  
It is important to note that problems facing copyright do not 
begin and end with China. China is often spotlighted because, as one of 
the largest economies in the world outside of the United States, it is 
viewed as a technological rival.52  In Russia, online piracy and 
copyright infringement are also rampant.53  Because of the lack of 
proper cross-border intellectual property protections, the market needs 
to adapt to find solutions to copyright infringement. 
 
B. Solutions to Copyright Infringement 
If an individual procures a copy of a video game through a 
channel not authorized by the exclusive copyright holder, that 
individual is committing copyright infringement.54 While a great deal 
of piracy-based copyright infringement claims and media attention 
focus on the music and film industries, the piracy rate for video games 
is also quite high.55 All that is required to illegally download a film, 
television show, or the latest pop album is an Internet connection and a 
computer. A video game can just as easily be illegally downloaded in 
this same manner. Because of this, “[v]ideo game piracy arguably 
                                                
49 Guangliang Zhang, Rules for Denying Copyright Permanent Injunctions in China: Fog 
Needs to be Cleared, 62 J. COPYRIGHT SOC’Y 341, 359 (2015). 
50 Id.  
51 Vincent Brodbeck, Using the Carrot, Not the Stick: Streaming Media and Curbing 
Digital Piracy in China, 19 B.U.J. SCI. & TECH. L. 127, 138 (2013). 
52 See Joseph E. Stiglitz, The Chinese Century, VANITY FAIR (Jan. 2015), 
http://www.vanityfair.com/news/2015/01/china-worlds-largest-economy (“Now China is 
the world’s No. 1 economic power. . . . The world economy is not a zero-sum game, 
where China’s growth must necessarily come at the expense of ours. In fact, its growth is 
complementary to ours.”). 
53 Robert O. Lindefjeld, It's Time for the Internet to Start Acting Like an Adult, 6 NO. 5 
LANDSLIDE 1, 7 (2014). 
54 See 17 U.S.C. § 506(a)(1)(C) (2012). 
55 Don Reisinger, Study:$42 Billion Worth of PSP, DS Games Pirated, CNET (June 7, 
2010, 1:38 PM), http://www.cnet.com/news/study-42-billion-worth-of-psp-ds-games-
pirated/. 
9
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represents a more damaging form of copyright infringement than piracy 
in the wider entertainment industry.”56 
While some video games require high end computers to 
function at a playable level, peer-to-peer (“P2P”) file sharing networks 
have made it possible to illegally download almost every classic video 
game and play them with emulation software.57 Because of these 
challenges, the video gaming industry has taken a few proactive 
approaches to combat piracy.  
 
1. Digital Rights Management 
The video game industry has tried many different ways to 
protect itself. “[The video gaming industry] has pursued the traditional 
enforcement routes that other industries have used to combat piracy, 
with the same middling results.”58 One of these “traditional” routes is 
digital rights management (“DRM”).59 “[These] mechanisms . . . allow 
only certain types of access to, or uses of, the underlying copyrighted 
work and forbid all others.”60 The purpose of DRM in a pirated copy of 
a video game is to prevent it from working by alerting the copyright 
owner of an unauthenticated copy.61 Some would argue DRM has not 
slowed the rate of piracy and has proven, for the most part, to be 
unpopular within the video gaming community.62 However, the video 
game community has been more receptive to “Endogenous DRM,” a 
form of DRM that causes the game to be unplayable, often with 
humorous results.63  
                                                
56 See Andrew V. Moshirnia, Giant Pink Scorpions: Fighting Piracy with Novel Digital 
Rights Management Technology, 23 DEPAUL J. ART, TECH. & INTELL. PROP. L. 1, 3–4 
(2012). 
57 See Jeffrey S. Libby, The Best Games in Life are Free?: Videogame Emulation in a 
Copyrighted World, 36 SUFFOLK U.L. REV. 843, 844–45 (2003). 
58 Moshirnia, supra note 56, at 2. 
59 Id. 
60 Timothy K. Armstrong, Digital Rights Management and the Process of Fair Use, 20 
HARV. J.L. & TECH. 49, 50 (2006). 
61 Moshirnia, supra note 56, at 33. 
62 Moshirnia, supra note 56, at 35 (providing an outstanding discussion on the history of 
DRM and how DRM in video games continues to evolve).  
63 Id. (“Croteam, developer of the Serious Sam first person shooter (“FPS”) franchise, 
inserted [DRM] into its game Serious Sam 3: Before First Encounter. . . . If the game 
detects an unlicensed copy, it triggers a giant, invincible, pink scorpion armed with two 
shotguns that relentlessly hunts the player. This enemy appears after the player secures 
the weakest gun in the game. . . . The DRM scheme imparts powerlessness on the player, 
who inevitably fails to survive.”)  
10
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While extreme versions of DRM are divisive within the 
gaming community, there is evidence that DRM may be becoming too 
sophisticated for modern pirates. A prominent hacker was recently 
quoted as saying, “I still believe that this game can be compromised. 
But according to current trends in the development of encryption 
technology, in two years time I’m afraid there will be no free games to 
play in the world.”64 Even though the gaming industry has recently had 
success in reducing the piracy of video games, it continues to develop 
other ways to curb piracy.  
 
2. Controlled Ecosystems 
The most popular extension of DRM is a controlled 
ecosystem, like a video game console. While video games themselves 
have DRM, closing the ecosystem is another layer of the same idea. 
The Nintendo Entertainment System featured a cartridge-based system, 
which was known to be more difficult to copy than a floppy disk.65 A 
more recent example is the Microsoft’s Xbox. The original Xbox 
console was released in 2001.66 “Microsoft hoped that it could recoup 
the costs of its investment through the sale of games, accessories, and 
other services. This proved to be a fairly risky strategy as the company 
is reported to have lost up to $150 on each Xbox.”67 Microsoft included 
DRM controls to prevent piracy.68 But just as early computer hackers 
circumvented DRM for PC titles, they worked around the DRM of the 
Xbox, and piracy continued.69 Still, this did not stop Microsoft from 
attempting to alter the traditional delivery method with their most 
recent gaming console, the Xbox One. 
When the Xbox One was announced at the Electronic 
Entertainment Expo in 2013, Microsoft sought to do away with 
                                                
64 Angus Morrison, Could Piracy be Scuppered in Two Years?, PC GAMER (Jan. 8, 
2016), http://www.pcgamer.com/could-piracy-be-thwarted-within-two-years/. 
65 Stephen McIntyre, Game over for First Sale, 29 BERKELEY TECH. L.J. 1, 13 (2014) 
(citing DAVID SHEFF, GAME OVER: HOW NINTENDO ZAPPED AN AMERICAN INDUSTRY, 
CAPTURED YOUR DOLLARS, AND ENSLAVED YOUR CHILDREN 33 (1993)) (“The system 
would play games on cartridges, not disks. Floppy disks were threatening to 
computerphobes and, more important, they were copiable.”). 
66 Christopher Soghoian, Caveat Venditor: Technologically Protected Subsidized Goods 
and the Customers Who Hack Them, 6 NW. J. TECH. & INTELL. PROP. 46, 48 (2007). 
67 Id. 
68 Id. This method of subsidization is known as the razor blade model. See Liu, supra 
note 44 at 1020.  
69 Id. at 51. 
11
Kuehl: Video Games and Intellectual Property: Similarities, Differences,
Published by Mitchell Hamline Open Access, 2016
324 VIDEO GAMES AND   [7:313 2016] 
INTELLECTUAL PROPERTY 
 
traditional used-game sales.70 Developers loved the idea; consumers 
were skeptical.71 The idea was simple: a disk in a brick and mortar 
store would carry the license to the game, could be used one by a 
primary user, and shared to specified individuals.72 The roll out of the 
new delivery method did not go over well. “The way Microsoft rolled 
out its vision of the brave new digital-focused future was full of 
concrete negatives and only fuzzy, imagined positives.”73 Due to the 
highly negative reaction from consumers, Microsoft changed directions 
and stuck to traditional game sales.74 
Another version of the controlled ecosystem is the 
smartphone. Owners of Android, Windows, and Apple users are able to 
purchase and download games from markets specifically designed for 
the operating systems of the phones. Use of this controlled ecosystem is 
on the rise. “Mobile devices now outsell personal computers by double 
and in 2016, mobile devices in use worldwide will exceed the number 
of people on the planet, with each person owning approximately 1.4 
devices.”75 On Apple’s App store, video games account for 20% of all 
applications available for download.76 
 
3. Video Game Pricing Models 
The further advancement of technology and the adaptation of 
the industry has led to video games being offered through many 
different ways: a flat-fee model, a subscription-based model, an open-
pricing model, and a free-to-play model.77 Games sold at a flat fee are 
                                                
70 Kyle Orland, Xbox One, Discs, and Downloads: Better than Feared, Worse than 





73 Kyle Orland, Xbox One Eighty: Microsoft Fails to Sell the Future, Retreats to the Past, 
ARSTECHNICA (June 19, 2013, 6:40 PM), http://arstechnica.com/gaming/2013/06/xbox-
one-eighty-microsoft-fails-to-sell-the-future-retreats-to-the-past/. 
74 Id. 
75 Alexandra McDonald, Jason McDonell & Caroline Mitchell, Mobile Apps: Redefining 
the Virtual California Economy and the Laws that Govern It, 24 Competition: J. ANTI. & 
UNFAIR COMP. L. SEC. ST. B. CAL. 86 (2015) (citing The Future of Mobile Application 
Development, ENTREPENEUR.COM, http://assets.entrepreneur.com/article/1409068924-by-
2017-app-market-will-be-77-billion-dollar-industry-infographic.jpg (last visited May 14, 
2016)).  
76 Id.  
77 Id. 
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traditionally offered digitally and at brick-and-mortar stores. 
Subscription-based models were made popular by massive multiplayer 
online games such as World of Warcraft.  
The open-pricing model of anti-piracy protection works under 
market principles. The idea behind open pricing is consumers pay what 
they want to pay for the use of copyrighted material.78 There are 
various open-pricing models that the video gaming industry has 
adopted from the music and film industries.79 One of the more popular 
open-pricing models is the Humble Bundle.80 The Humble Bundle 
allows consumers to pay what they want for a selection of games, and a 
portion of the proceeds goes to charity.81 While some analysts have 
seen this method as a success, open pricing models continue to have 
issues with piracy. It appears that no matter what something costs, 
some people are always going to pirate.82  
No matter which way a person chooses to purchase a video 
game, the way the purchase is made is dramatically changing. Over the 
last five years, there has been a 23% increase in the digital sale of video 
games.83 This increase in sales has been linked to an increase in mobile 
device sales.84 Of these mobile game sales, Apple earned nearly half of 
the mobile game market revenue.85 Of these sales, free-to-play games 
generated the most revenue. 
 
4. Free-to-play Video Games as a Middle Ground to Piracy  
Producing a video game is an effort on par with releasing a 
motion picture86 but is perhaps considerably riskier. “The process of 
video game development, while exciting and worthwhile, can be a 
torturous expedition[.] . . . Most modern console video games take from 
                                                
78 Moshirnia, supra note 56, at 40. 
79 Id.  
80 Id. at 41. 
81 Id. 
82 Id. at 42. 
83 2015 Sales, Demographic and Usage Data: Essential Facts About the Computer and 
Video Game Industry, ENT. SOFTWARE ASS’N, 8 (2015) http://www.theesa.com/wp-
content/uploads/2015/04/ESA-Essential-Facts-2015.pdf. 
84 Gaudiosi, supra note 9. 
85 Id. 
86 See Luke Villapaz, ‘GTA 5’ Costs $265 Million To Develop And Market, Making It The 
Most Expensive Video Game Ever Produced: Report, INTERNATIONAL BUSINESS TIMES 
(Sept. 8, 2013, 3:36 PM), http://www.ibtimes.com/gta-5-costs-265-million-develop-
market-making-it-most-expensive-video-game-ever-produced-report. 
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one to three years and over ten million dollars to fully develop . . . [and 
o]nce completed, only four percent of all games are profitable.”87  
In the real world, the consumer is offered the opportunity to 
download a game digitally, within an open or closed ecosystem.88 
Xbox, iPhone, and Facebook are examples of closed ecosystems while 
the PC is considered an open ecosystem.89 According to Yves 
Guillermot, the CEO of video game publisher and developer Ubisoft, 
around 95% of PC video games played are pirated.90 One cause of the 
high rate of international piracy is that the gaming industry started to 
produce games that are free to play.91 “The free-to-play business model 
for video games first originated in the early 2000s in South Korea. The 
approach, embodied by games such as Nexon’s MapleStory, allowed 
frustrated developers to evade rampant piracy and lower the bar for 
casual gamers to join massive multiplayer online games.”92 
Free-to-play computer games are produced by using already 
produced assets and typically have older, more dated graphics to lower 
the cost of production.93 The free-to-play games that were once popular 
only in China have become increasingly popular in the United States, 
and it is now a $30 billion dollar industry.94 What began as a few 
companies embracing the concept has mushroomed into something 
much larger and more lucrative. Microsoft has gotten on board the free-
to-play bandwagon with Halo Online.95 The title, which is currently in 
a testing phase, is seen as a way to spread brand awareness and to 
combat rampant Russian piracy.96 Like Ubisoft’s free-to-play titles, 
                                                
87 Suzanne Jackiw, Article, Title Defense: Creating Consistency in Video Game Title 
Trademark Law, 96 J. PAT. & TRADEMARK OFF. SOC’Y 1, 3 (2014).  
88 Symposium, Paying and Playing, 15 SMU SCI. & TECH. L. REV. 179, 180 (2012). 
89 Id. 
90 Dan Pearson, Guillemot: As Many PC Players Pay for F2P as Boxed Product, 




92 John Gaudiosi, The Wave of Free-to-play Games is Surging and Sony’s Along for the 
Ride, FORTUNE (Jan. 15, 2015, 1:00 PM), http://fortune.com/2015/01/13/sony-free-play-
video-games/. 
93 Pearson, supra note 90. 
94 Dean Takashi, Arnold Schwarzenegger Stars in Machine Zone’s New Mobile Strike Ad, 
VENTUREBEAT (Nov. 21, 2015, 1:47 PM), http://venturebeat.com/2015/11/21/machine-
zone-starts-advertising-mobile-stirke-game-with-arnold-schwarzenegger/. 
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Halo Online uses modified game assets to keep costs of development 
low.97 There is even a free-to-play version of Call of Duty that is 
exclusive to China.98 While PC games have embraced the idea of free-
to-play games, what really launched the concept of free-to-play into the 
mainstream was the smartphone. 
Smartphones have put games, like the aforementioned Candy 
Crush Saga, into users’ pockets. An entire industry has spawned from 
mobile phone games. Free-to-play games generate revenue not from 
initial sales but through in-app purchases as well as customer 
metadata.99  
What makes in-app purchases interesting is that many 
consumers believe the game costs less than in normal circumstances 
even though it is actually more expensive.100 In-app purchases 
“generated ten times more revenue than advertising for games and 
substantially more [revenue] than pre-paid games.”101 Sixty percent of 
free-to-play gaming revenue comes from in-app purchases.102 
Additionally, depending on the medium, users of free-to-play games 
will trade their personal information for the right to access free 
content.103 Mobile gaming companies then sell the metadata.104 This 
metadata was estimated to have generated $5.5 billion in revenue in 
2013.105 
While the games themselves are based on skill, players choose 
to increase the speed of gameplay by spending real-world money.106 
This reinforces the idea that with stagnant intellectual property laws, 
the market has adapted on its own.107 This is not uncharacteristic of the 
                                                
97 Id. 
98 Chris Plante, Watch a Trailer for Call of Duty Online, Because You May Never Get to 
Play It, THE VERGE (Jan. 19, 2015, 10:58 AM), 
http://www.theverge.com/2015/1/19/7852719/call-of-duty-online-trailer-china. 
99 Alexandra McDonald, Jason McDonell & Caroline Mitchell, Mobile Apps: Redefining 
the Virtual California Economy and the Laws That Govern It, 24 Competition: J. Anti. & 
Unfair Comp. L. Sec. St. B. Cal. 86, 87 (2015). 
100 Id. 
101 Id. at 88. 
102 Chris Jay Hoofnagle & Jan Whittington, Free: Accounting for the Costs of the 
Internet's Most Popular Price, 61 UCLA L. REV. 606, 613 (2014). 
103 Id. at 613. 
104 Id. 
105 See McDonald, McDonell & Mitchell, supra note 99, at 88. 
106 Mason v. Mach. Zone, Inc., 2015 U.S. Dist. LEXIS 142790, *2 (D. Md. Oct. 20, 
2015) (defining free-to-play games within games as part of an overall skill based game). 
107 Kevin Newman, Don't Copy That Floppy: The IP Enforcement Dilemma in the United 
States, 40 NEW ENG. J. ON CRIM. & CIV. CONFINEMENT 191, 192 (2014).  
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video game industry. The video gaming industry was one of the first 
industries to adapt to the rapid technological advancements of the last 
15 years.108 
With increased availability there is a very real possibility that 
free-to-play video game revenues could one day overtake traditional 
video game revenues. This becomes a legal issue when free-to-play 
games begin to copy their pay-to-play counterparts.  
The market conditions are not the only factor that makes the 
law in this area challenging. The court reasoned in Lotus v. Borland 
International that “[a]pplying copyright law to computer programs is 
like assembling a jigsaw puzzle whose pieces do not quite fit.”109 No 
matter the market conditions, these pieces are often strange and obtuse. 
But the ever changing pieces show how the gaming industry has grown 
from table-top Pac-Man to a massive entertainment industry where 
video games such as Call of Duty face legal action for depictions of 
historical figures.110 While the copyright laws governing video games 
can be confusing at times, in the free-to-play gaming market, the pieces 
are beginning to take shape. A great example of where the pieces 
happened to fit is Tetris Holding, LLC v. Xio Interactive, Inc.111  
 
III. TETRIS HOLDING V. XIO INTERACTIVE, A NEW LOOK AT FEIST 
In Tetris Holding v. Xio Interactive, the defendant, Xio, 
created a game for the iPhone called Mino.112 The game’s appearance 
was nearly identical to Tetris.113 Tetris Holding argued that there were 
14 copyrighted elements in Mino.114 In the suit, Xio admitted to 
downloading Tetris and conducting extensive research to determine 
which parts of the game could be legally copied.115 In the suit, Xio 
argued that what they copied were the rules of the game, which they 
                                                
108 Christian Genetski & Christian Troncoso, Copyright Industry Perspectives: The 
Pivotal Role of TPMS in the Evolution of the Video Game Industry, 38 COLUM. J.L. & 
ARTS 359, 361 (2015). 
109 49 F.3d 807, 820 (1st Cir. 1995). 
110 See, Joshua Sinclair, Noriega v. Activision/Blizzard: The First Amendment Right to 
Use a Historical Figure’s Likeness in Video Games, 14 DUKE L. & TECH. REV. 69, 70 
(2015). 
111 863 F. Supp. 2d 394 (D.N.J. 2012). 
112 Id. at 398. 
113 Id. 
114 Id. at 397. 
115 Id. at 399. 
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argued were not an “original expression” and, thus, not subject to 
copyright infringement claims.116 The court examined each of Xio’s 
defenses, rejected the defenses, and granted Tetris Holding’s motion for 
summary judgment.117 
In making its ruling, the court used a combination of in-game 
screen shots, admissions from Xio, and other video game based 
patents.118 The court used established tests to determine if there was 
infringement.119 What makes the ruling of Tetris Holding distinct is the 
application of copyright doctrine to video games.  
 Tetris Holding began with the traditional two-step copyright 
infringement analysis applied in Feist Publications, Inc. v. Rural 
Telephone Service Co., Inc.120 As in Feist, the determination is not as 
straightforward as it sounds, and because of the complexity of applying 
copyright law to video games, the court took a different approach.  
Because video games are an amalgamation of many different 
copyrighted elements, the court needed to determine which elements 
were subject to copyright law.121 To make this determination, the court 
looked to what is known as the “idea-expression dichotomy.”122 The 
“idea-expression dichotomy” combines 17 U.S.C. §102(a)123 and 
§102(b).124 The concept appears to be rather simple: copyright will not 
                                                
116 Id. 
117 Tetris Holding v. Xio Interactive, 863 F. Supp. 2d 394, 416 (D.N.J. 2012). 
For a detailed of analysis of each of Xio’s defenses, see Brian Casillas, Attack of the 
Clones: Copyright Protection for Video Game Developers, 33 LOY. L.A. ENT. L. REV. 
137, 152 (2013). 
118 Tetris Holding, 863 F. Supp. 2d at 410. 
119 See generally Casillas, supra note 117, at 152.  
120 Tetris Holding, 863 F. Supp. 2d at 399 (“To establish a claim of copyright 
infringement, a plaintiff must establish: (1) ownership of a valid copyright; and (2) 
unauthorized copying of original elements of the plaintiff's work.” Dun & Bradstreet 
Software Services, Inc. v. Grace Consulting, 307 F.3d 197, 206 (3d Cir. 2002)); see also 
Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991). 
121 Tetris Holding, 863 F. Supp. 2d at 400. 
122 Id. at 400.  
123 “Copyright protection subsists, in accordance with this title, in original works of 
authorship fixed in any tangible medium of expression, now known or later developed, 
from which they can be perceived, reproduced, or otherwise communicated, either 
directly or with the aid of a machine or device.” 17 U.S.C. §102(a) (2012). 
124 “In no case does copyright protection for an original work of authorship extend to any 
idea, procedure, process, system, method of operation, concept, principle, or discovery, 
regardless of the form in which it is described, explained, illustrated, or embodied in such 
work.” Id. at § 102(b). 
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protect an idea, only its expression.125 As in Feist, the determination is 
not that simple.  
The copyright statute requires that works be original to be 
eligible for copyright protection.  
Originality does not signify novelty; a work may be 
original even though it closely resembles other works 
so long as the similarity is fortuitous, not the result of 
copying. To illustrate, assume that two poets, each 
ignorant of the other, compose identical poems. 
Neither work is novel, yet both are original and, 
hence, copyrightable.126 
 
Courts have had trouble applying the doctrine to computer 
programs.127 The biggest issue appears to be in determining the 
difference between the rules of the game and the idea of the game.128 
This is because rules are not copyrightable.129 To determine what was 
copyrightable, the Tetris Holding court used two additional doctrines, 
merger and scènes à faire.130 Merger occurs when an idea and an 
expression become inseparable.131 Because this would create a 
“monopoly” on ideas, merger is not protected by copyright law.132 
Scènes à faire “originated in stock characters and features of dramatic 
works” and also falls under a similar un-copyrightable umbrella.133 
“Because it is virtually impossible to write about a particular historical 
                                                
125 Tetris Holding, 863 F. Supp. at 400. 
126 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345–46 (1991). 
127 Tetris Holding, 863 F. Supp. at 400 (“As Judge Stahl of the First Circuit aptly wrote: 
‘Applying copyright law to computer programs is like assembling a jigsaw puzzle whose 
pieces do not quite fit.’” (quoting Lotus Dev. Corp. v. Borland Int'l, 49 F.3d 807, 820 (1st 
Cir.1995))). 
128 Sonali D. Maitra, It's How You Play the Game Why Videogame Rules Are Not 
Expression Protected by Copyright Law, LANDSLIDE 34, 35 (2015) (“Most—if not all—
courts apply the following test in determining whether a video game infringes another's 
copyright: whether two games have the same ‘idea’ only (which means no infringement) 
or something more in common,” (possible infringement)). 
129 Id. at 36. 
130 Tetris Holding, 863 F. Supp. at 403. 
131 Id. (quoting Kay Berry, Inc. v. Taylor Gifts, Inc., 421 F.3d 199, 209 (3d Cir. 
2005) (“In some instances, there may come a point when an author's expression becomes 
indistinguishable from the idea he seeks to convey, such that the two merge.”)). 
132 Id.  
133 Apple Computer, Inc. v. Microsoft Corp., 799 F. Supp. 1006, 1021 (N.D. Cal. 1992). 
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era or fictional theme without employing certain ‘stock’ or standard 
literary devices, . . . scenes a faire are not copyrightable.”134 
Of Xio’s defenses, the weakest was that the two games were 
not substantially similar.135 In determining substantial similarity, the 
court relied upon “case law and common sense” to understand Tetris at 
an abstract level and the game’s concepts.136 The court wrote: “There is 
such similarity between the visual expression of Tetris and Mino that it 
is akin to literal copying.”137 This copying was so clear that both the 
merger and scènes à faire defenses were quickly dismantled.138 Another 
argument that the defendants made was that the way Tetris was played 
was more in the line with a patent and thus not copyrightable.139 Yet, 
the court ruled that the idea and rules of Tetris were expressed in such a 
way that it was clear Mino copied them too closely to constitute 
original expression.140 The court even went so far as to point out how 
another video game, Dr. Mario, had taken the rules of Tetris and made 
a unique expression from them.141 Because of the substantial 
similarities between the two titles, the plaintiff’s motion for summary 
judgment was granted.142 
The Tetris Holding ruling was viewed as a victory for the 
video game industry, giving the industry “a new weapon to prevent the 
cloning of their work.”143 It was also viewed as a win for creativity.144 
At the same time, there was worry about frivolous lawsuits by 
copyright owners wanting to protect their interests.145  
                                                
134 Hoehling v. Universal City Studios, Inc., 618 F.2d 972, 979 (2d Cir. 1980). 
135 Tetris Holding, 863 F. Supp. 2d at 410–11. 
136 Id. at 401–02 (citing Atari, Inc. v. N. Am. Phillips Consumer Elec. Corp., 672 F.2d 
607, 617 (7th Cir. 1982) (applying the abstractions test to analyze a video game)).  
137 Id. at 410. The court included screenshots from both games in the decision. Id.  
138 Id. at 412 (“I am not convinced that either the doctrine of merger or scènes à faire 
applies here. The latter, as discussed earlier, is inapposite because Tetris is a wholly 
fanciful presentation; it is a unique puzzle game and does not have stock or common 
imagery that must be included. Nor does merger apply because there are many novel 
ways Xio could have chosen to express the rules of Tetris. Xio’s own expert admitted 
there are ‘almost unlimited number’ of ways to design the pieces and the board and the 
game would still ‘function perfectly well.’”). 
139 Id. at 404. 
140 Id. at 412. 
141 Id. at 412 (citing U.S. Patent No. 5,265,888 (filed Feb. 19, 1993)). 
142 Id. at 415. 
143 Brian Casillas, supra note 117, at 139.  
144 Id. at 170. 
145 Id. at 169. 
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The court found it was clear that Xio Interactive had copied 
Tetris.146 This does not necessarily mean that creativity is going to be 
narrowed. The result of Tetris Holding does not seem to have created a 
boom of video game copyright trolls. It is true that there has been an 
increase in copyright claims since the Xio decision, but the courts have 
been careful in applying the law in an extreme fashion. 
What the Tetris Holding ruling has done is reinforce the idea 
of the importance of placing an original spin on unoriginal concepts. 
By making a game available for free to anyone who owned an iPhone 
(and likely profiting from the ad revenue), Xio Interactive was not 
doing anything wrong. But because Xio Interactive took the concepts of 
Tetris and engaged in wholesale copying of them in production of 
Mino, the court drew a line.147  
In Tetris Holding, the court compared side-by-side screenshots 
of Tetris and Mino to come to the conclusion that Mino infringed 
Tetris’s copyright.148 Comparing side-by-side representations in a 
copyright claim is nothing new, and it was easy for the court to make a 
substantial similarity determination when comparing the two titles.149  
But what has changed is the technology and the ability of the court to 
compare in infringement allegations. The ruling was seen as the court 
adopting a “high level of understanding” of video game mechanics for 
the first time.150 It was also viewed as a possible killing blow to 
“knock-off” games: “improvements in technology significantly expand 
the creative limits of game developers, developers of [cloned video 
games] may have diminishing success in arguing that their wholesale 
copying is permissible because expression has merged with idea.”151 
                                                
146 Id.  
147 Tetris Holding, 863 F. Supp. 2d at 410. 
148 Id. at 410–11. 
149 Id. at 409 (“Xio has provided the court with links to uploaded videos at 
www.youtube.com showing the game play of both Tetris and Mino; Tetris Holding has 
provided similar video evidence. The Court has reviewed these videos as well as screen 
shots of the individual game screens, the declarations and attached exhibits, and the 
parties' respective statements of fact.”). 
150 Casillas supra note 117, at 168 (“Tetris Holding’s victory in the case was only 
guaranteed once it convinced the court to identify the underlying game rules and game 
play at a ‘high level.’”) (quoting Jack Schecter, Grand Theft Video: Judge Gives 
Gamemakers Hope for Combating Clones, SUNSTEIN KANN MURPHY & TIMBERS LLP 
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This high level understanding was quickly applied in Spry Fox LLC v. 
LOLApps, Inc.152 
 
A. Triple Town and Yeti Town: Knock-offs Beware 
In Spry Fox LLC v. LOLApps Inc., Spry Fox approached 
LOLApps to develop an iOS game of its popular Amazon Kindle game, 
Triple Town.153 Five months after development began, LOLApps ended 
development and announced it was releasing its own game, Yeti 
Town.154 Spry Fox alleged that Triple Town and Yeti Town were very, 
very similar to each other.155 While there were aesthetic differences 
between Triple Town and Yeti Town, the core game concepts were 
nearly identical:156  
In Triple Town, the object at the bottom of the 
hierarchy is a patch of grass. . . . In Yeti Town, the 
object at the bottom of the hierarchy is a sapling. . . . 
In Triple Town, the antagonist is a bear. In Yeti 
Town, the antagonist is a yeti. . . . In both games, the 
placement and hierarchical transformation of objects 
progressively builds the game grid and earns points 
for the player.157 
 
Both games allowed for in-game purchases.158 Both games 
had identical prices and conversion rates in their respective in-game 
stores.159 Even early game dialogue box tutorials were similar.160 The 
court noted the similarities161 and looked to determine the differences 
in the games’ ideas and expressions.162 
                                                
152 2012 WL 5290158, at *1 (W.D. Wash. Sept. 18, 2012). 
153 Id. 
154 Id. 
155 Id.  
156 Id. (“The action in both games takes place on a six-by-six grid. Each game provides a 
player a series of objects to place in the squares of the grid. When a player places an 
object such that three identical objects connect, those matching objects disappear, 
replaced by an object that is one step up in the game's hierarchy.”).  
157 Id. at *1–2. 
158 Id. at *2. 
159 Id. 
160 Id. 
161 Id. at *2. 
162 Id. at *4. 
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The court found that certain elements of Triple Town, such as 
the use of points and an in-game market were common in many games 
and not copyrightable.163 The court also found the core mechanics of 
Triple Town, like the six-by-six grid the game was played on, not 
copyrightable.164 The court refused to dismiss the plaintiff’s 
allegations, finding that “Spry Fox has plausibly alleged substantial 
similarity between Triple Town and Yeti Town.”165 The court admitted 
that it did not take as much of a “nuanced” approach as did the court in 
Tetris Holding, but in denying the motion to dismiss, the court noted 
that its decision was based strongly upon “the application of 
uncontroversial copyright principles to the ever-evolving field of video 
games.”166 
 
B. Everyone is Copying Everyone: Blizzard Entertainment v. Lilith 
Games & Lilith Games v. uCool 
In Blizzard Entertainment, Inc. v. Lilith Games Co. (Lilith), 
Blizzard brought an action for copyright infringement against Lilith for 
allegedly copying the likenesses and actions of characters from 
Blizzard’s popular game World of Warcraft, and Valve Entertainment’s 
popular game Defense of the Ancients (DotA).167 The suit alleged that 
characters, settings, terrain, and assets were copied and used in two 
games, DotA Legends and Heroes Charge.168 Just like Mino and Triple 
Town, Heroes Charge and DotA Legends are free-to-play games, and 
both offer “in app purchases.”169 Heroes Charge proved to be so 
popular that uCool paid $2.25 million to advertise it during Super Bowl 
XLIX.170 
It is important to note, however, that Lilith Games is not the 
creator of Heroes Charge. In fact, Lilith Games created another game 
                                                
163 Id. at *5. 
164 Id. at *6. 
165 Id. at *8. 
166 Id. 
167 Blizzard Entm’t, Inc. v. Lilith Games (Shanghai) Co. Ltd., 2015 WL 8178826, at *1 
(N.D.Cal. Dec. 8, 2015). 
168 Id. 
169 uCool, Heroes Charge, ITUNES PREVIEW, https://itunes.apple.com/us/app/heroes-
charge/id900313219?mt=8 (last updated Mar. 3, 2016).  
170 Dean Takashi, Ucool Spent $2.25M on the Worst-rated Super Bowl Commercial, (Feb. 
2, 2015, 6:45 PM), http://venturebeat.com/2015/02/02/ucool-spent-2-25m-on-the-worst-
rated-super-bowl-commercial/ (last visited May 14, 2016). 
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called Sword and Tower.171 Sword and Tower is also known as DotA 
Legends.172 It just so happens that DotA Legends and Heroes Charge 
look strikingly similar. So similar in fact, that Lilith Games actually 
brought suit against uCool, the creators of Heroes Charge, for 
copyright infringement.173 The image below shows the similarities 
between titles. The top screenshot is from DotA Legends, and the 
bottom screenshot is from Heroes Charge.174 
                                                
171 Compl. par. 7, Blizzard Entm’t, Inc. v Lilith Games (Shanghai) Co. Ltd., 2015 WL 
5244670 (N.D. Cal. Sep. 8, 2015). 
172 Lilith Games (Shanghai) Co. Ltd. v. uCool, Inc., 2015 WL 4128484, slip. op. at *1 
(N.D. Cal. Jul. 8, 2015). 
173 Lilith Games (Shanghai) Co. Ltd. v. uCool, Inc., 2015 WL 3523405, at *1 (N.D. Cal. 
Jun. 4, 2015). 
174 Christian Nutt, Blizzard Sues a Studio That’s Suing a Studio, 
http://www.gamasutra.com/
view/news/239626/Blizzard_sues_Soul_Clash_dev_just_as_it_sues_the_Heroes_Charge_
dev.php, (last updated Mar. 24, 2015).  
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The suit brought forward by Lilith alleged that uCool stole and 
copied the code from their game.176 The court noted the near identical 
expressions of both games, as well as the fact that “Heroes Charge 
includes a portion of Lilith’s code that triggers Lilith’s copyright notice 
at a certain point while playing Heroes Charge.”177 Judge Conti did not 
dismiss Lilith’s claims of copyright infringement and the litigation is 
ongoing.178 Judge Conti recently denied Lilith’s request for a 
                                                
175 Id.  
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preliminary injunction.179  While these motions and injunction 
proceedings were being denied, Blizzard was in the process of suing for 
copyright infringement for character likeness.180 
When the court approached the Blizzard suit to determine if 
there was infringement of Blizzard’s video game characters, they 
looked at the three-pronged Towle test to determine whether or not 
Blizzard’s characters were afforded copyright protection.181 The Towle 
test was developed in DC Comics v. Towle to determine whether the 
Batmobile was copyrightable.182 The Towle test has three requirements: 
(1) specific physical qualities, (2) consistency, and 
(3) distinctiveness.183 Regarding this test, the court reasoned: 
[A]lthough Plaintiffs allege that ‘dozens of characters 
from ‘Heroes Charge’ are derived from and 
substantially similar to Blizzard and Valve’s 
characters,’ they plead no facts demonstrating that 
any one of the dozens of characters are plausibly 
copyrightable . . . Instead, Plaintiffs make conclusory 
statements that their characters are ‘distinctive . . . 
with names, distinctive physical appearances, 
clothing, weapons, traits, abilities, and ongoing 
stories.’184 
Because Blizzard made only general allegations of 
infringement, the court could not find that there was infringement. 
Unlike Tetris Holding, the infringement argument was found to be 
ineligible for copyright protection under scènes à faire doctrine. Here, 
the court relied in part on a different video game case, Capcom v. Data 
East to make their scènes à faire determination.185 The court looked at 
the differences between generic fighting characters in making their 
                                                
179 Lilith Games (Shanghai) Co. Ltd. v. UCool, Inc., 2015 WL 5591612, slip. op. at *8 
(N.D. Cal. Sep. 23, 2015). 
180 Blizzard Entm’t, Inc. v. Lilith Games (Shanghai) Co. Ltd., 2015 WL 8178826, at *2 
(N.D. Cal. Dec. 8, 2015). 
181 Id. at *4. 
182 DC Comics v. Towle, 802 F. 3d 1012, 1015 (9th Cir. 2015). 
183 Id. at 1021. “We read these precedents as establishing a three-part test for determining 
whether a character in a comic book, television program, or motion picture is entitled to 
copyright protection.” 
184 Blizzard Entm’t, Inc. v. Lilith Games (Shanghai) Co. Ltd., 2015 WL 8178826, at *5 
(N.D. Cal. Dec. 8, 2015). 
185 Capcom U.S.A., Inc. v. Data E. Corp., 1994 WL 1751482, at *15 (N.D. Cal. Mar. 16, 
1994). 
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ruling: “Street Fighter II and Fighter’s History bear more 
similarities . . . because they contain a greater percentage of reality 
based moves that are faithful to one or more of the martial arts 
disciplines and characters drawn largely from a pool of stereotyped 
human fighters. As a result . . . many of its elements are not 
protectable.”186 
The Blizzard ruling may serve as a limiter to copyright claims 
for those who feared that Tetris Holding could lead to frivolous suits. 
At the very least, the Blizzard ruling establishes the importance of a 
minimal pleading standard for video game copyright infringement 
accusations. “If, as Plaintiffs contend, dozens of characters are at 
issue . . . a plausible claim would require that Plaintiffs submit a 
representative sampling of infringed content . . . establishing that the 
content and characters at issue are copyrightable.187 This makes the 
pending litigation between Lilith and uCool all the more intriguing.  
If Lilith and uCool have not infringed upon the copyright of 
Blizzard Entertainment’s generalized fantasy characters, it may be 
difficult for a court to find uCool infringed upon the copyright of Lilith. 
The court, however, could follow the analysis in Spry Fox to determine 
how closely related the two games are by comparing side-by-side 
screenshots, as included above.188 From the screenshots above, the two 
games appear very similar. 
There is a great deal of irony in Blizzard bringing suit for 
copyright infringement, and it shines light on to an important element 
of success of the video game industry as a whole. Warcraft, the real 
time strategy (RTS) game that served as the inspiration for World of 
Warcraft, was in many ways a copy of another RTS, Dune II: Building 
of a Dynasty.189 Maybe this was acceptable because this kind of 
copying has been deemed acceptable by the industry.190 “Imitation of 
other manufacturers’ games is standard in the industry, and every major 
industry player does it frequently.”191  So long as the copying is not 
                                                
186 Id. (appendix).  
187 Blizzard Entm't, Inc. v. Lilith Games (Shanghai) Co. Ltd., 2015 WL 8178826 at *6 
(N.D. Cal. Dec. 8, 2015).  
188 Spry Fox LLC v. LOLApps Inc., 2012 WL 5290158 (W.D. Wash. Sep. 18, 2012). 
189 Lunsford, supra note 42.  
190 Id. 
191 Eric Goldman, EA’s Copyright Infringement Lawsuit Against Zynga Is Dangerous--
For EA, (Aug. 6, 2012), http://www.forbes.com/sites/ericgoldman/2012/08/06/eas-
copyright-infringement-lawsuit-against-zynga-is-dangerous-for-ea/ (last visited May 14, 
2016). 
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excessive, it is viewed as an acceptable practice.192 “Game designs are 
often based on, and evolve from, other games. Asteroids followed after 
and improved on Space War, Galaga improved on Space Invaders, 
Mortal Kombat improved on Street Fighter, etc.”193 “Successful games 
are made by borrowing ideas.”194 
The copying of ideas did not end with the Tetris Holding 
ruling.195 Recently, video game development studio Epic War released 
a new mobile game named Mobile Strike.196 Two things about game 
were certain: Arnold Schwarzenegger served as spokesman for the 
game, and Mobile Strike bore a striking resemblance to another mobile 
title, Game of War: Fire Age.197 It was later learned that Machine Zone, 
the creator of Game of War: Fire Age had started another studio to 
develop Mobile Strike.198 It appears that the only real difference 
between the two games is the setting.199 Game of War: Fire Age takes 
place in a fantasy, whereas Mobile Strike is a modern military real time 
strategy game.  
The allure of high profits drives the practice of copying.200 
One company with a reputation for such practices, Zynga, faced three 
                                                
192 Lunsford, supra note 42, at 88. 
193 Joe Linhoff, Video Games and Reverse Engineering: Before and After the Digital 
Millennium Copyright Act, 3 J. TELECOMM. & HIGH TECH. 209, 220 (2004). 
194 Id. 
195 It appears that some companies even thrive off of copying. “[T]he proliferation of 
clones has appeared mostly on mobile gaming platforms, such as the iPhone, Android 
devices, and tablets, as well as arcade titles—smaller games released on Xbox Live and 
PlayStation Network—as opposed to games released on the three major consoles . . . 
[c]loning on online marketplaces, such as Apple’s ‘App Store,’ was most evident after 
the release of the highly successful app, Angry Birds. Reaching over 100 million 
downloads, Angry Birds quickly sparked clones in Apple’s App Store, with titles such as 
Angry Rhino: RAMPAGE!, Angry Alien, and Angry Pig. While the majority of the 
Angry Bird clones are accessible for free, some cloned games have the ability to generate 
an abundance of revenue.” Casillas, supra note 117, at 143. 
196 Dean Takahashi, Arnold Schwarzenegger Stars in Machine Zone’s Modern Warfare 






200 See generally, Goes Int’l, AB v. Dodur Ltd., 2015 WL 5043296, at *1 (N.D. Cal. Aug. 
26, 2015). (Goes International (“Goes”), maker of the game “Bubble Bust”, brought a 
copyright infringement suit against Dodur Ltd. (“Dodur”), maker of the games “Puzzle 
Bubble Free!” and “Puzzle Bubble Sea.” Goes alleged Dodur copied their game almost 
entirely, including level updates. Goes further alleged that Dodur made $27,000 in 
27
Kuehl: Video Games and Intellectual Property: Similarities, Differences,
Published by Mitchell Hamline Open Access, 2016
340 VIDEO GAMES AND   [7:313 2016] 
INTELLECTUAL PROPERTY 
 
separate infringement and breach of contract suits in 2011.201 Each of 
the suits was dismissed, and a year later, Zynga was sued again by 
Electronic Arts for copyright infringement.202 The suit was settled out 
of court, but Zynga is consistently in the news for alleged 
infringement.203 
In a way, this makes video games very similar to the 
phonebook at issue in Feist. It reinforces the idea that a certain level of 
copying or imitation has always been acceptable in our culture.204  
 
C. Keeping Up With the Kardashians: Where Free-to-Play Goes 
From Here 
With games like Mobile Strike and the continued dominance 
of free-to-play apps on Apple’s App Store and the Google Play 
marketplace, it is clear that free-to-play is not going anywhere.205 While 
there is no doubt that the knock-offs will continue, that is not 
necessarily a bad thing. At issue is insuring that the amount of coping 
does not cross the line the court seems to be drawing. Regarding the 
Triple Town case, Maryland law professor James Grimmelmann wrote:  
On the one hand, it’s well established that literal 
copying of a game’s program is copyright 
                                                                                              
advertising revenue, and $8,000 through in-game purchases. While the court never made 
a decision as to whether or not Dodur infringed upon Goes copyright, this case illustrates 
just how lucrative free-to-play games can be, and the power of temptation to copy the 
work of others.) 
201 Kent Jordan & Robert Wilkinson, A Review of 2011 Video-Game Litigation and 
Selected Cases, 15 SMU SCI. & TECH. L. REV. 271, 281 (2012). 
202 Tanner Robinson & Max Metzler, 2012 Video Game Industry Litigation Review, 16 
SMU SCI. & TECH. L. REV. 1, 9–10 (2013). 
203 See Lunsford, supra note 42, at 115. (“The EA complaint referred to other litigation in 
which Zynga was involved, trying to suggest a pattern of producing copyright infringing 
clones. Ultimately, the parties settled for an undisclosed amount of money. Both 
videogames at issue lost their popularity with users shortly after their launch, and EA has 
since stopped offering The Sims Social. It is possible that the futility continued litigation 
over a game with a short life cycle prompted the settlement, as it would be wasteful for 
both companies.”) 
204 See Spry Fox LLC v. LOLApps Inc., 2012 WL 5290158, at *7 (W.D. Wash. Sep. 18, 
2012). 
205 See iOS Top App Charts, APPANNIE.COM (Jan. 31, 2016), 
https://www.appannie.com/apps/ios/top/united-states/?device=iphone; Google Play Top 
App Charts, APPANNIE.COM (Jan. 31, 2016), https://www.appannie.com/apps/google-
play/top/united-states. Of the top ten grossing apps for both Apple and Google, seventeen 
of them are free-to-play titles. Id. 
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infringement. This protects the market for making 
and selling games against blatant piracy. . . . On the 
other hand, the weak or nonexistent protection for 
gameplay mechanics means that innovations in 
gameplay filter through the industry remarkably 
quickly.206  
 
In the end, it appears there is a catch-22 between copyright 
infringement and being left behind in the industry.207  
The rulings in Tetris Holding, Spry Fox, and Blizzard show 
that courts are really only willing to find infringement when it is 
terribly egregious. While some did believe that Tetris Holding drew a 
line regarding visual distinction, the visual differences between Triple 
Town and Yeti Town in Spry Fox illustrate that a game does not need to 
be completely identical for the court to find infringement.208 
“Unfortunately, the majority of clones are visually distinct enough that 
an observer can tell they are not the same game when placed next to 
whichever game they are allegedly copying, making it harder to prove 
infringement and more difficult for a future court to reach the same 
ruling.”209 In each case where the court found infringement, discovery 
revealed just how far the defendants went in copying their creations. In 
Tetris Holding , it was the significant research prior to development.210 
In Spry Fox, there was termination of a nondisclosure agreement.211  
It is also true that for the most part, more recent incidents of 
this kind of infringement have occurred on mobile gaming platforms, as 
opposed to games released on the three major gaming consoles.212 The 
                                                
206 James Grimmelmann, Copyright and the Romantic Video Game Designer, 
PRAWFSBLAWG (Feb. 2, 2012), 
http://prawfsblawg.blogs.com/prawfsblawg/2012/02/copyright-and-the-romantic-video-
game-designer.html. Here, the notion of outright copying being established as unlawful 
was defined in Williams Electronics, Inc. v. Artic Int’l., Inc., 685 F.2d 870 (3d Cir. 1982). 
207 See Grimmelmann, supra note 206. 
208 See Spry Fox LLC v. LOLApps Inc., 2012 WL 5290158, at *8 (W.D. Wash. Sep. 18, 
2012). 
206 Casillas, supra note 117, at 169. “This case also establishes that the most important 
fight with clones will be ‘over the appropriate level of abstraction of the game mechanics 
and gameplay.’”  
209 Id. at 168. 
210 Id. at 154. 
211 See Spry Fox, 2012 WL 5290158, at *1. 
212 See Casillas, supra note 117, at 143. “[V]ideo games developed for the PlayStation 
3—a console developed by Sony—are created on Blu-ray discs. The format of these discs 
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last major console video game copyright infringement ruling was 
Capcom v. Data East in 1994.213 Gaming consoles as well as the PC 
gaming market are more established markets with their own restrictions 
on who can submit content. The mobile gaming market is new and very 
lucrative. This was made clear in facts noted in Tetris Holding, 
including: a primary motivation of Xio Interactive was money, “some 
iPhone games . . . ‘have made 250K each in 2 months!’”214 
A real test of the scope of the Tetris Holding decision could 
come soon. In Just Games Interactive Entertainment v. Glu Mobile, 
Just Games Interactive brought suit against Glu Mobile as well as the 
popular reality television family the Kardashians.215 In their copyright 
infringement complaint, Just Games alleges that Glu Mobile and the 
Kardashian family took ideas and work from a video game proposal 
made by Kung Fu Games and later produced their own title—Kim 
Kardashian: Hollywood.216  
On the surface, it seems that this could be similar to what 
happened with Triple Town and Yeti Town; yet, there are a few distinct 
differences. One major difference between the current litigation and the 
Spry Fox decision appears to be that nothing was produced other than a 
presentation for what the game could be.  
The work Kung Fu Factory did involved, among 
other things: (1) conceiving in detail how such a 
game might work, who the characters would be and 
what they would do, what the gameplay might be 
like, including how it could be integrated into social 
media such as Twitter and Facebook on put on 
platforms such as Android and iOS devices; (2) 
designing and authoring an original, overall look and 
feel for the game’s graphical user interface; (3) 
mocking up a particular creative take on a character 
customization tool; and (4) drawing and authoring 
various two-dimensional artwork assets for use in the 
game, such as artistic depictions of locations where 
                                                                                              
incorporates what is known as ROM-Mark, a serialization technology that acts as a safety 
guard against piracy, i.e., mass duplication and sale of unauthorized copies of the discs.” 
Id. 
213 Capcom U.S.A., Inc. v. Data East Corp., 1994 WL 1751482, at *1 (N.D. Cal. 1994). 
214 863 F. Supp. 2d 397 (2012). 
215 Just Games Interactive Ent’mt LLC v. Glu Mobile Inc., 2015 WL 6746480, at  ¶ 1 
(C.D. Cal. 2015). 
216 Id. 
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gameplay would occur, and an artistic vision for how 
Kim, Khloe and Kourtney Kardashian would be 
depicted as characters.217 
While this does appear to be similar to the considerable 
amount of work in Spry Fox, in Spry Fox, there had been five months 
of development before LOLApps Inc. ceased production of Triple 
Town and later released a substantially similar Yeti Town.218 Yet, at the 
same time, if the court were ever to compare the presentation from Just 
Games with the finished Glu Mobile product, maybe the court could 
find for Just Games.  
The application of the Blizzard Interactive decision adds an 
interesting wrinkle to the possible outcome. Maybe because the space 
the Kardashian family currently occupies in popular culture, their 
identifying characteristics could fit within the scope of the three-part 
Towle test. There could be a legitimate infringement claim if the 
characters in the finished product are both nearly identical to Just 
Games concepts and are easily identifiable as Kardashian family 
members.  
If the Kardashians and Glu Mobile were to be found guilty of 
infringement, it would be a greater expansion of copyright protection 
than Tetris Holding. The reason being this is that there were two 
finished working products that could be compared side-by-side in 
Tetris Holding. Expanding copyright protection to unfinished concepts 
could have great impact in a wide variety of creative fields and could 
do a lot more to inhibit the creative process than litigating against 
knock-offs. 
 
IV. CHALLENGES TO CHANGE 
The mobile video game market is new and growing each day, 
largely in part due to the rise of free-to-play games. The rapid rate at 
which it is growing can often mean that the law struggles to adapt to 
deal with new technologies or that the legal process is overwhelmed by 
                                                
217 Id. at ¶ 14. 
218 Spry Fox LLC v. LOLApps Inc., 2012 WL 5290158, at *1 (W.D. Wash. Sep. 18, 
2012) (“In July 2011, 6Waves and Spry Fox entered into a nondisclosure agreement 
granting 6Waves privileged access to Triple Town. In December 2011, 6Waves delivered 
Spry Fox two pieces of bad news: it would no longer develop an iOS version of Triple 
Town.”). 
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the enormous market which has been created. For instance, finding a 
blanket solution to infringement is quite difficult. One suggestion is to 
create a certification process that would ensure copyright is not being 
violated before a game hits the market.219 This suggestion would gather 
various online markets and publishers and ask them to come up with a 
certification process on their own.220 On its face, this seems to make a 
great deal of sense. At the same time, there are a few problems with 
this concept. While the cost of developing and releasing a game may be 
expensive, game creation is an inherently creative process, and creating 
codified certification rules could constrict the creative process.221 
Creating a standard also seems to be somewhat duplicative. 
The doctrines of merger and scènes à faire exist to ensure creative 
freedom. “If the law were to protect expression in such instances, then 
the copyright holder would have an unacceptable monopoly over that 
idea.”222 A certification requirement would create rules that stifle 
creativity through a layer of certification bureaucracy, and could 
possibly make uncopyrightable elements quasi-copyrightable. A 
certification process makes even less sense when consideration is given 
to the fact that copyrights are already registerable.223 It is true 
registration does not guarantee protection,224 but it does give rise to the 
                                                
219 See Casillas supra note 117, at 170 (“To further ensure that copyright infringement is 
no longer a point at issue, online marketplaces, stores, and publishers, should come 
together to develop a committee that awards copyright certification to a title before it is 
released for public consumption.”).  
220 Id. 
221 See generally, David A. Simon, Culture, Creativity, & Copyright, 29 CARDOZO ARTS 
& ENT. L.J. 279, 323 (2011) (explaining the implications that a “memetic” account of 
creativity has in copyright law).  
Creativity is a process. The creative person does not “invent” 
ideas—they “arrive” in the brain through processes, whatever form 
those ideas take. Copyright law, however, is focused on incentives. 
. . . Much of the creative process entails borrowing from many 
different ideas and expressions, and copyright law focuses only on 
the copyrighted product at issue in any particular dispute. Id.  
 
222 Tetris Holding v. Xio Interactive, 863 F. Supp. 2d 394, 403 (D.N.J. 2012).  
223 See 17 U.S.C. § 408 (2012) (describing copyright registration in general). 
224 Id. § 408(a).  
[D]uring the subsistence of any copyright secured on or after that 
date, the owner of copyright or of any exclusive right in the work 
may obtain registration of the copyright claim by delivering to the 
Copyright Office the deposit specified by this section, together 
with the application and fee specified by sections 409 and 708. 
Such registration is not a condition of copyright protection. 
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notion that a certification process may be as ineffectual as codified law. 
If a company like Apple makes a reported 30% from every mobile 
application transaction, asking them to police themselves and possibly 
affect their bottom line may be an insurmountable task.225 While Apple 
has changed its reporting policies and made it easier to remove material 
that may be infringing, copying of works has continued.226  
If there were a process in place, how would certification 
work? If countries around the world have difficulty adopting a unified 
copyright protection system, it seems unlikely that various publishers 
and business could come to a unilateral agreement for video games. 
Considering that the video game industry is built on the principle that 
some copying has always been acceptable, it seems doubtful that game 
publishers could reach a consensus on a copyright certification process. 
“Copyright is designed to promote the progress of the sciences and 
useful arts through a temporary monopoly, for a small exclusivity 
window to provide a large incentive for content creation.”227 As both 
the aforementioned registration process and the Dr. Mario patent show, 
truly innovative game processes can already participate in various and 
rigorous certification processes. Furthermore, this could be a time 
where an extra regulatory system hampers growth. When video games 
were in their infancy, lack of protection may have increased the growth 
of the industry. “At least some of this increased protection was surely 
needed to promote further creativity in the video game industry, 
                                                
225 See Casillas supra note 117, at 168.  
The case also raises questions as to when parties such as Apple, 
who require developers using in-app purchasing to share 30 
percent of their revenue, are liable for approving games that are 
blatant knock-offs. To incentivize Apple (as well as others who 
operate online “marketplaces”) to safeguard their games, 
developers should include provisions in their contracts that impose 
liability on store operators for not providing adequate stop-
measures for selling clones. Id. 
226 See Lunsford supra note 42, at 116–17.  
It is difficult to tell whether the Tetris Holdings and Spry Fox cases 
have changed anything. First, neither case reached the appellate 
level, so their authority will only be persuasive for the majority of 
courts. Second, neither case fundamentally changed or clarified the 
application of the rules for videogame cases. Instead, the outcomes 
of the modern cases could be a result of recent courts' differing 
applications of the tests in light of the development of legal 
standards for software copyright. Id. 
227 Derek Khanna, Guarding Against Abuse: The Costs of Excessively Long Copyright 
Terms, 23 COMMLAW CONSPECTUS 52, 92 (2014). 
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particularly as the home gaming market developed, but for a short time, 
the lack of effective protection may have accelerated the industry’s 
development.”228 
While these could be viewed as broad generalizations, it is a 
very real possibility that creating a certification system could have a far 
more constrictive outcome than intended. A certification system could 
put the levers of creativity into established self-interested entities and 
create and perpetuate a copyright rent-seeking system.229 There is the 
likelihood larger interests could be first to file for certification, and 
have greater resources to challenge something viewed as infringing.230 
It is important to point out that copyright law already subjects work to a 
low threshold, and more rules could hurt the creative process.231 
Another reason the certification process does not make a great 
deal of sense is because the ramifications and litigation following the 
Tetris Holding decision have not had enough time to be tested. And 
occasionally they raise philosophical copyright issues. 
We sometimes expect that self-motivated authors, 
who write for the pure fun of it, will thrive best if 
copyright takes its boot off their necks. But a better 
picture, I think, is that there are plenty of authors who 
are motivated both by their desire to be creative and 
also by their desire not to be homeless. The extrinsic 
motivations of a copyright-supported business model 
provide an “incentive,” to be sure, but that incentive 
                                                
228 William K. Ford, Copy Game for High Score: The First Video Game Lawsuit, 20 J. 
INTELL. PROP. L. 1, 41 (2012). “Protection also increased through the judicial decisions 
extending copyright protection to the audio-visual elements of games. To some extent, 
courts even extended protection to game mechanics in video games, despite the 
restriction on protecting methods and processes under 17 U.S.C. § 102(b).” Id. at 40-41. 
229 See Khanna supra note 227, at 92 (“If we continue to subsidize rent-seeking by the 
heirs of existing copyright holders, rather than consider the interests of new content 
creators who need a shorter copyright term, we will stifle content creation.”). 
230 See Nicholas M. Lampros, Leveling Pains: Clone Gaming and the Changing 
Dynamics of an Industry, 28 BERKELEY TECH. L.J. 743, 774 (2013).  
Barring a dramatic plunge in legal costs or a surprising new ruling 
that sets a far firmer legal standard than the precedent suggests, the 
onus will continue to be on digital distribution platforms to 
develop takedown review and appeal regimes that are as robust as 
possible while still remaining consistent with the law. This will 
permit developers to at least get their rightful remedy in the 
marketplace, if not the courts.” Id. 
231 Andrew Gilden, Raw Materials and the Creative Process, 104 GEO. L.J. 355, 401 
(2016) (citing 17 U.S.C. § 302(a) (2012)). 
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takes the form of allowing them to indulge their 
intrinsic motivations to be creative.232 
 
There seems to be a bit of overreaction and confusion. Some 
even view the ruling of the court as incorrect.233 It is indeed true, 
“Games rules have never been copyrightable.”234 But the point the 
court was trying to make in the Tetris Holding decision was not that 
“some . . . rules . . . [could] be copyrightable.”235 The court was saying 
in explicit terms that “wholesale copying” was not acceptable.236 The 
court went so far as to note that the copying was “troubling more than 
the individual similarities each considered in isolation.”237 
The notion of isolation is key because when looking at an 
overarching regulatory scheme, it appears the Tetris Holding decision 
is being held in isolation from other video game legal decisions. The 
most notable of these is Atari v. Philips, also known as the “Pac-Man 
case.”238 The similarities between Atari and Tetris Holding are striking. 
Both are cases where a well-known commodity in the game industry 
successfully brought suit against an infringer. Even though they are 
thirty years apart, the court applies similar doctrinal analysis in making 
their decisions. And the court found in Atari that Philips had infringed 
because they had copied the “total concept and feel” of Pac-Man.239 
While there is a distinction to be drawn between “wholesale copying” 
and “total look and feel” the gaming market has not been stifled by 
protecting creative works over the last thirty years.  
                                                
232 Grimmelman, supra note 206. 
233 Maitra, supra note 128, at 39 (“By filtering out only the un-copyrightable idea of the 
game, some game rules may found to be copyrightable. This is wrong.”). 
234 Id. at 37. 
235 Id. at 39. 
236 Tetris Holding v. Xio Interactive, 863 F. Supp. 2d 394, 413 (D.N.J. 2012).  
I note that standing alone, these discrete elements might not 
amount to a finding of infringement, but here in the context of the 
two games having such overwhelming similarity, these copied 
elements do support such a finding. It is the wholesale copying of 
the Tetris look that the Court finds troubling more than the 
individual similarities each considered in isolation.  
237 Id.  
238 Atari, Inc. v. N. Am. Philips Consumer Elecs. Corp., 672 F.2d 607, 610 (7th Cir. 
1982). 
239 Id. at 620 (“Although not ‘virtually identical’ to PAC-MAN, K. C. Munchkin captures 
the ‘total concept and feel’ of and is substantially similar to PAC-MAN.”).  
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If anything, the Tetris Holding decision was an extension and 
expansion of Atari for a changing market. A compelling argument 
could be made that the court was actually acting as a market regulator. 
In defining the boundaries for the modern era, the court could be 
protecting the game market from itself.  
 
V. CONCLUSION 
There are going to be situations where the legal system will 
need to step in to set the rules. This is evident from Tetris Holding. 
These rules should continue to build off of the precedent that began 
with Pac-Man and was strengthened by Tetris Holding to work to 
restrict duplication and foster creativity. At the same time, it is 
important to not go too far. A ruling of infringement on an unfinished 
product in the pending Glu Mobile litigation would affirm the fear that 
Tetris Holding expanded protection. 
It seems that the most fitting solution to the problems facing 
the mobile gaming industry is to allow the market to figure it out on its 
own. There are going to be situations such as Spry Fox where it is clear 
there has been infringement. In those instances, infringement claims 
should be filed. But there are also going to be situations like Capcom v. 
Data East, where two competing video games look similar and play 
similarly but are different products.240 Overbearing copyright rules 
could stifle creativity especially in an industry that thrives on putting a 
different spin on the ideas of others. For every Mino or Yeti Town, there 
is a Halo or a Call of Duty that takes the established genre of game and 
puts a unique spin upon it. Creating a certification system would 
protect only those who had established a profitable game and could 
possibly keep innovation from reaching the market. To further expand 
protection could create a situation where unfinished works or 
abandoned projects could have significant impact on the legal system. 
We sometimes expect that self-motivated authors, 
who write for the pure fun of it, will thrive best if 
copyright takes its boot off their necks. But a better 
picture, I think, is that there are plenty of authors who 
                                                
240 See Capcom U.S.A., Inc. v. Data E. Corp., 1994 WL 1751482, at *8 (N.D. Cal. Mar. 
16, 1994) (“Neither these individual features, nor their particular compilation in Street 
Fighter II are original to Capcom. Rather, they are better viewed as unprotectable scènes 
à faire, ‘expressions that are “as a practical matter, indispensable or at least standard in 
the treatment of a given [idea].’”). Id. 
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are motivated both by their desire to be creative and 
also by their desire not to be homeless. The extrinsic 
motivations of a copyright-supported business model 
provide an “incentive,” to be sure, but that incentive 
takes the form of allowing them to indulge their 
intrinsic motivations to be creative.241 
 
Because of the dangers of overreaction, allowing the market to police 
itself without creating an overarching regulatory scheme will allow the 
mobile game industry to thrive and sort out the competitors who enter 
the market solely to steal the ideas of other creators.  
 
 
                                                
241 Grimmelman, supra note 206. 
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